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§240.17g-10

and subclasses of credit ratings for
which the individual participates in de-
termining credit ratings; and

(2) A requirement that at least one
individual with an appropriate level of
experience in performing credit anal-
ysis, but not less than three years, par-
ticipates in the determination of a
credit rating.

[79 FR 55269, Sept. 15, 2014]

§240.17g-10 Certification of providers
of third-party due diligence serv-
ices in connection with asset-
backed securities.

(a) The written certification that a
person employed to provide third-party
due diligence services is required to
provide to a nationally recognized sta-
tistical rating organization pursuant
to section 15E(s)(4)(B) of the Act (15
U.S.C. 780-7(s)(4)(B)) must be on Form
ABS Due Diligence-15E (§249b.500 of
this chapter).

(b) The written certification must be
signed by an individual who is duly au-
thorized by the person providing the
third-party due diligence services to
make such a certification.

(c) A person employed to provide
third-party due diligence services will
be deemed to have satisfied its obliga-
tions under section 15E(s)(4)(B) of the
Act (15 U.S.C. 780-7(s)(4)(B)) if the per-
son promptly delivers an executed
Form ABS Due Diligence-15E (§249b.500
of this chapter) after completion of the
due diligence services to:

(1) A nationally recognized statis-
tical rating organization that provided
a written request for the Form prior to
the completion of the due diligence
services stating that the services relate
to a credit rating the nationally recog-
nized statistical rating organization is
producing;

(2) A nationally recognized statis-
tical rating organization that provides
a written request for the Form after
the completion of the due diligence
services stating that the services relate
to a credit rating the nationally recog-
nized statistical rating organization is
producing; and

(3) The issuer or underwriter of the
asset-backed security for which the due
diligence services relate that main-
tains the Internet Web site with re-
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spect to the asset-backed security pur-
suant to §240.17g-5(a)(3).

(d) For purposes of section
15E(s)(4)(B) of the Act (156 U.S.C. 780-
7(s)(4)(B)) and this section:

(1) The term due diligence services
means a review of the assets under-
lying an asset-backed security, as de-
fined in section 3(a)(79) of the Act (15
U.S.C. 78c(a)(79)) for the purpose of
making findings with respect to:

(i) The accuracy of the information
or data about the assets provided, di-
rectly or indirectly, by the securitizer
or originator of the assets;

(ii) Whether the origination of the as-
sets conformed to, or deviated from,
stated underwriting or credit extension
guidelines, standards, criteria, or other
requirements;

(iii) The value of collateral securing
the assets;

(iv) Whether the originator of the as-
sets complied with federal, state, or
local laws or regulations; or

(v) Any other factor or characteristic
of the assets that would be material to
the likelihood that the issuer of the
asset-backed security will pay interest
and principal in accordance with appli-
cable terms and conditions.

(2) The term issuer includes a spon-
sor, as defined in §229.1101 of this chap-
ter, or depositor, as defined in §229.1101
of this chapter, that participates in the
issuance of an asset-backed security, as
defined in section 3(a)(79) of the Act (15
U.S.C. 78c(a)(79)).

(3) The term originator has the same
meaning as in section 156G(a)(4) of the
Act (156 U.S.C. 780-9(a)(4)).

(4) The term securitizer has the same
meaning as in section 156G(a)(3) of the
Act (156 U.S.C. 780-9(a)(3)).

[79 FR 55270, Sept. 15, 2014]

§240.17h-1T Risk assessment record-
keeping requirements for associ-
ated persons of brokers and deal-
ers.

(a) Requirement to maintain and pre-
serve information. (1) Every broker or
dealer registered with the Commission
pursuant to section 15 of the Act, and
every municipal securities dealer reg-
istered pursuant to Section 15B of the
Act for which the Commission is the
appropriate regulatory agency, unless
exempt pursuant to paragraph (d) of
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this section, shall maintain and pre-
serve the following information:

(i) An organizational chart which in-
cludes the broker or dealer and all its
associated persons. Included in the or-
ganizational chart shall be a designa-
tion of which associated persons are
Material Associated Persons as that
term is used in paragraph (a)(2) of this
section;

(ii) Written policies, procedures, or
systems concerning the broker or deal-
er’s:

(A) Method(s) for monitoring and
controlling financial and operational
risks to it resulting from the activities
of any of its associated persons, other
than a natural person;

(B) Financing and capital adequacy,
including information regarding
sources of funding, together with a nar-
rative discussion by management of
the liquidity of the material assets, the
structure of debt capital, and sources
of alternative funding; and

(C) Trading positions and risks, such
as records regarding reporting respon-
sibilities for trading activities, policies
relating to restrictions or limitations
on trading securities and financial in-
struments or products, and a descrip-
tion of the types of reviews conducted
to monitor existing positions, and limi-
tations or restrictions on trading ac-
tivities.

(iii) A description of all material
pending legal or arbitration pro-
ceedings involving a Material Associ-
ated Person or the broker or dealer
that are required to be disclosed by the
ultimate holding company under gen-
erally accepted accounting principles
on a consolidated basis;

(iv) Comnsolidated and consolidating
balance sheets, prepared in accordance
with generally accepted accounting
principles, which may be unaudited and
which shall include the notes to the fi-
nancial statements, as of quarter end
for the broker or dealer and its ulti-
mate holding company;

(v) Quarterly consolidated and con-
solidating income statements and con-
solidated cash flow statements, pre-
pared in accordance with generally ac-
cepted accounting principles, which
may be unaudited and which shall in-
clude the notes to the financial state-
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ments, for the broker or dealer and its
ultimate holding company;

(vi) The amount as of quarter end,
and at month end if greater than quar-
ter end, of the aggregate long and short
securities and commodities positions
held by each Material Associated Per-
son, including a separate listing of
each single unhedged securities or
commodities position, other than U.S.
government or agency securities, that
exceeds the Materiality Threshold at
any month end;

(vii) The notional or contractual
amounts, and in the case of options,
the value of the underlying instru-
ments, as of quarter end, of financial
instruments with off-balance sheet risk
and financial instruments with con-
centrations of credit risk where the
Material Associated Person operates a
trading book, with a separate entry of
each commitment where the credit
risk (defined as the possibility that a
loss may occur from the failure of an-
other party to perform according to
the terms of a contract) with respect to
a counterparty exceeds the Materiality
Threshold at quarter end;

(viii) The aggregate amount as of
quarter end, and the amount at month
end if greater than quarter end, of all
bridge loans and those other material
unsecured extensions of credit (not in-
cluding intra-group receivables) with
an initial or remaining maturity of less
than one year by each Material Associ-
ated Person, together with the allow-
ance for losses for such transactions,
including a specific description of any
extensions of credit to a single bor-
rower exceeding the Materiality
Threshold at any month end;

(ix) The aggregate amount as of quar-
ter end, and the amount at month end
if greater than quarter end, of commer-
cial paper, secured and other unsecured
borrowing, bank loans, lines of credit,
or any other borrowings, and the prin-
cipal installments of long-term or me-
dium-term debt, scheduled to mature
within twelve months from the most
recent fiscal quarter for the broker or
dealer and each Material Associated
Person; and

(x) Data relating to real estate ac-
tivities, including mortgage loans and
investments in real estate, but not in-
cluding trading positions in whole
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loans, conducted by each Material As-
sociated Person, including:

(A) Real estate loans and invest-
ments by type of property, such as con-
struction and development, residential,
commercial and industrial or farmland;

(B) The geographic distribution, as of
quarter end, by type of loan or invest-
ment where the amount exceeds the
Materiality Threshold at quarter end;

(C) The aggregate carrying value of
loans which each Material Associated
Person deems to be not current as to
interest or principal, together with the
Material Associated Person’s criteria
for the determination of which loans
are not current, or which are in the
process of foreclosure or that have been
restructured;

(D) The allowance for losses on loans
and on investment real estate by type
of loan or investment, and the activity
in the allowance for losses account;
and

(E) Information about risk con-
centration in the real estate invest-
ment and loan portfolio, including in-
formation about risk concentration to
a single borrower or location of prop-
erty if the risk concentration exceeds
the Materiality Threshold at quarter
end.

(2) The determination of whether an
associated person of a broker or dealer
is a Material Associated Person shall
involve consideration of all aspects of
the activities of, and the relationship
between, both entities, including with-
out limitation, the following factors:

(i) The legal relationship between the
broker or dealer and the associated
person;

(ii) The overall financing require-
ments of the broker or dealer and the
associated person, and the degree, if
any, to which the broker or dealer and
the associated person are financially
dependent on each other;

(iii) The degree, if any, to which the
broker or dealer or its customers rely
on the associated person for oper-
ational support or services in connec-
tion with the broker’s or dealer’s busi-
ness;

(iv) The level of risk present in the
activities of the broker’s or dealer’s as-
sociated persons; and

(v) The extent to which the associ-
ated person has the authority or the
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ability to cause a withdrawal of capital
from the broker or dealer.

(3) The information, reports and
records required by the provisions of
this section shall be maintained and
preserved in accordance with the provi-
sions of §240.17a—4 and shall be kept for
a period of not less than three years in
an easily accessible place.

(4) For the purposes of this section
and §240.17Th-2T, the term ‘‘Materiality
Threshold” shall mean the greater of:

(i) $100 million; or

(ii) 10 percent of the broker or deal-
er’s tentative net capital based on the
most recently filed Form X-17A-5 or 10
percent of the Material Associated Per-
son’s tangible net worth, whichever is
greater.

(b) Special provisions with respect to
material associated persons subject to the
supervision of certain domestic regulators.
A broker or dealer shall be deemed to
be in compliance with the record-
keeping requirements of paragraph (a)
of this section with respect to a Mate-
rial Associated Person if:

(1) Such Material Associated Person
is subject to examination by, or the re-
porting requirements of, a Federal
banking agency and the broker or deal-
er maintains in accordance with the
provisions of this section copies of all
reports submitted by such Material As-
sociated Person with the Federal bank-
ing agency pursuant to section 5211 of
the Revised Statutes, section 9 of the
Federal Reserve Act, section 7(a) of the
Federal Deposit Insurance Act, section
10(b) of the Home Owners’ Loan Act, or
section 5 of the Bank Holding Company
Act of 1956 other than the Form FR
2068; or

(2) If such Material Associated Per-
son is subject to the supervision of an
insurance commissioner or other simi-
lar official or agency of a state, and the
broker or dealer maintains in accord-
ance with the provisions of this section
copies of the Annual and Quarterly
Statements with Schedules and Exhib-
its prepared by the insurance company
on forms prescribed by the National
Association of Insurance Commis-
sioners; or

(3) In the event an insurance com-
pany is not required to prepare Quar-
terly Statements on forms prescribed
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by the National Association of Insur-
ance Commissioners, the broker or
dealer must maintain and preserve the
records required by paragraph (a) of
this section on a quarterly basis; or

(4) In the case of a Material Associ-
ated Person that is subject to the su-
pervision of the Commodity Futures
Trading Commission, the broker or
dealer maintains in accordance with
the provisions of this section copies of
the reports filed on Forms 1 FR-FCM
or 1 FR-IB by such Material Associated
Person with the Commodity Futures
Trading Commission.

(c) Special provisions with respect to
material associated persons subject to the
supervision of a foreign financial regu-
latory authority. A broker or dealer
shall be deemed to be in compliance
with the recordkeeping requirements of
paragraph (a) of this section with re-
spect to a Material Associated Person
if such broker or dealer maintains in
accordance with the provisions of this
section copies of the reports filed by
such Material Associated Persons with
a Foreign Financial Regulatory Au-
thority. The broker or dealer shall
maintain a copy of the original report
and a copy translated into the English
language. For the purposes of this sec-
tion, the term Foreign Financial Regu-
latory Authority shall have the mean-
ing set forth in section 3(a)(bl) of the
Act.

(d) Ezxemptions. (1) The provisions of
this section shall not apply to any
broker or dealer which is exempt from
the provisions of §240.15¢3-3:

(i) Pursuant to paragraph (K)(1) of
§240.15¢3-3; or

(ii) Pursuant to paragraph (k)(2) of
§240.15¢3-3; or

(iii) If the broker or dealer does not
qualify for an exemption from the pro-
visions of §240.15¢3-3 and such broker
or dealer does not hold funds or securi-
ties for, or owe money or securities to,
customers and does not carry the ac-
counts of or for customers; unless

(iv) In the case of paragraphs
(d)(1)(@i1) or (d)(1)(iii) of this section, the
broker or dealer maintains capital in-
cluding debt subordinated in accord-
ance with appendix D of §240.15¢c3-1
equal to or greater than $20,000,000.

(2) The provisions of this section
shall not apply to any broker or dealer

§240.17h-1T

which maintains capital including debt
subordinated in accordance with appen-
dix D of section 240.15¢3-1 of less than
$250,000, even if the broker or dealer
hold funds or securities for, or owes
money or securities to, customers or
carries the accounts of or for cus-
tomers.

(3) In calculating capital for the pur-
poses of this paragraph, a broker or
dealer shall include the equity capital
and subordinated debt of any other reg-
istered brokers or dealers that are as-
sociated with the broker or dealer and
are not otherwise exempt from the pro-
visions pursuant to paragraph (d)(1)@i)
of this section.

(4) The provisions of this section
shall not apply to a broker or dealer
that computes certain of its capital
charges in accordance with §240.15c3-1e
if that broker or dealer is affiliated
with an ultimate holding company that
is not an ultimate holding company
that has a principal regulator, as de-
fined in §240.15¢3-1(c)(13).

(56) The Commission may, upon writ-
ten application by a Reporting Broker
or Dealer, exempt from the provisions
of this section, either unconditionally
or on specified terms and conditions,
any brokers or dealers associated with
such Reporting Broker or Dealer. The
term ‘‘Reporting Broker or Dealer”
shall mean, in the case of a broker or
dealer that is associated with other
registered brokers or dealers, the
broker or dealer which maintains the
greatest amount of net capital as re-
ported on its most recently fixed Form
X-17A-5. In granting exemptions under
this section, the Commission shall con-
sider, among other factors, whether the
records and other information required
to be maintained pursuant to this sec-
tion concerning the Material Associ-
ated Persons of the broker or dealer as-
sociated with the Reporting Broker or
Dealer will be available to the Commis-
sion pursuant to §240.17h-2T.

(e) Location of records. A broker or
dealer required to maintain records
concerning a Material Associated Per-
son pursuant to this section may main-
tain those records either at the Mate-
rial Associated Person or at a records
storage facility provided that the
records are located within the bound-
aries of the TUnited States and the
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records are kept in an easily accessible
place, as that term is used in §240.17a—
4. In order to operate pursuant to the
provisions of this paragraph, the Mate-
rial Associated Person or other entity
maintaining the records shall file with
the Commission a written undertaking
in form acceptable to the Commission,
signed by a duly authorized person, to
the effect that the records will be
treated as if the broker or dealer was
maintaining the records pursuant to
this section and that the entity main-
taining the records undertakes to per-
mit examination of such records at any
time or from time to time during busi-
ness hours by representatives or des-
ignees of the Commission and to
promptly furnish the Commission or
its designee true, correct, complete and
current hard copy of any or all or any
part of such records. The election to
operate pursuant to the provisions of
this paragraph shall not relieve the
broker or dealer required to maintain
and preserve such records from any of
its responsibilities under this section
or section 240.17h-2T.

(f) Confidentiality. All information ob-
tained by the Commission pursuant to
the provisions of this section from a
broker or dealer concerning a Material
Associated Person shall be deemed con-
fidential information for the purposes
of section 24(b) of the Act.

(g) Temporary implementation schedule.
Every broker or dealer subject to the
requirements of this section shall
maintain and preserve the information
required by paragraphs (a)(1)(i), (ii),
and (iii) of this section commencing
September 30, 1992. Commencing De-
cember 31, 1992, the provisions of this
section shall apply in their entirety.

[67 FR 32168, July 21, 1992, as amended at 58
FR 25774, Apr. 28, 1993; 69 FR 34472, June 21,
2004; 69 FR 34494, June 21, 2004; 76 FR 50122,
Aug. 12, 2011; 78 FR 42865, July 18, 2013]

§240.17h-2T Risk assessment report-
ing requirements for brokers and
dealers.

(a) Reporting requirements of risk as-
sessment information required to be main-
tained by section 240.17h—1T. (1) Every
broker or dealer registered with the
Commission pursuant to section 15 of
the Act, and every municipal securities
dealer registered pursuant to section
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15B of the Act for which the Commis-
sion is the appropriate regulatory
agency, unless exempt pursuant to
paragraph (b) of this section, shall file
a Form 17-H within 60 calendar days
after the end of each fiscal quarter.
The Form 17-H for the fourth fiscal
quarter shall be filed within 60 cal-
endar days of the end of the fiscal year.
The cumulative year-end financial
statements required by section 240.17h—
1T may be filed separately within 105
calendar days of the end of the fiscal
year.

(2) The reports required to be filed
pursuant to paragraph (a)(1) of this sec-
tion shall be considered filed when re-
ceived at the Commission’s principal
office in Washington, DC.

(3) For the purposes of this section,
the term Material Associated Person
shall have the meaning used in
§240.17h-1T.

(b) Exemptions. (1) The provisions of
this section shall not apply to any
broker or dealer which is exempt from
the provisions of section 240.15¢3-3:

(i) Pursuant to paragraph (k)(1) of
§240.15¢3-3; or

(ii) Pursuant to paragraph (k)(2) of
§240.15¢3-3; or

(iii) If the broker or dealer does not
qualify for an exemption from the pro-
visions of §240.15¢3-3 and such broker
or dealer does not hold funds or securi-
ties for, or owe money or securities to,
customers and does not carry the ac-
counts of or for customers; unless

(iv) In the case of paragraphs
(b)(1)(ii) or (b)(1)(iii) of this section, the
broker or dealer maintains capital in-
cluding debt subordinated in accord-
ance with appendix D of §240.15c3-1
equal to or greater than $20,000,000.

(2) The provisions of this section
shall not apply to any broker or dealer
which maintains capital including debt
subordinated in accordance with appen-
dix D of §240.15c3-1 of less than $250,000,
even if the broker or dealer hold funds
or securities for, or owes money or se-
curities to, customers or carries the ac-
counts of or for customers.

(3) In calculating capital and subordi-
nated debt for the purposes of this sec-
tion, a broker or dealer shall include
the equity capital and subordinated
debt of any other registered brokers or
dealers that are associated with the
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